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ACTIONS. 

A spit by a judgment creditor to annul a 
judicial sale of a plantation, on the ground 
that it was made without appraisement, and on 
the further ground of a fraudulent combination 
to prevent competition in bids, is not a revo- 
catory action, but is petitory in character. — 
Moresi v. Col^nan, 11. 

AGENCy. 

Service of citation upon the agent of foreign 
corporation doing a regular business in the 
State at a permanent place of business, the 
citation being in connection with a matter 
growing out of said business, is good, if the 
same service would be good as against a domes- 
tic corporation.^ — Curtis v. Jordan, 1. 

APPEAL. 

The value of the property is the test of 
appellate jurisdiction in a suit by a judgment 
creditor to annul a judicial sale of a plantation, 
on the ground that it was made without ap- 
praisement, and on the further ground of a 
fraudulent combination to prevent competition 
in bids. — ^Moresi v. Coleman, 11. 

APPRAISEMENT. 
See "Judicial Sales." 

CITATION. 

See "Pleading and Practice.'* 

CORPORATIONS. 

A foreign corporation conducting a regular 
Dusiness in this State at a permanent place of 
business; service of process made at such 

608351 



place of bus^iness upon its agent, in connection 
with a matter growing out of said business,^ is 
good, if the same service would be good as 
against a domestic corporation. — Curtis vs. 
Jordan, 1. 

CRIMINAL LAW. 

On the trial of defendant for murder, a wit- 
ness for the State having, in the course of his 
examination, stated that a few hours before 
the killing, the deceased had cursed the mother 
and sister of the accused, in the latter 's pres- 
ence, the IHstrict Attorney offered to prove, 
for the avowed purpose of impeaching the 
credibility of the witness, that he was clSirged 
on affidavit as being an accessory before the 
fact to the crime in question. Keld, that the 
State cannot thus impeach the character or 
credibility of a witness for the prosecution. — 
State V. Gallo, 7. 

A non-expert cannot give his opinion as to 
the position in which a person firing a bullet 
must have stood; when the plank pierced with 
a bullet hole was before the jury, subject to 
their inspection, and the jurors Were capable of 
forming their own opinion as to the course of 
the bullet.— State vs. Gallo, 10. 

A statement by the trial judge, in the pres- 
ence of the jury, tending to reflect on the 
nationality of the accused, is objectionable. — 
State V. Gallo, 10. 

A prosecuting officer has the right to press 
upon the jury any view of the case arising 
from the evidence. — State v. Gallo, 11. 

ESTOPPEL. 

In an action to annul a judgment, plaintiff 
does not waive the ground of want of cititation 
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by him urged; if he also urges other grounds 
of nuliityi----Curtis v. Jordan, 2. 

On , the trial of defendant for murder, a 
•witness for the State having, in the course of 
his examination, stated that a few hours before 
the killing, the ueceased had cursed the niotlier 
and sister of the accused, in the^ latter 's pres- 
ence, the District Attorney offered to prove, 
for the avowed purpose of impeaching the 
credibility of the witness, that he was charged 
on affidavit as being an accessorv before the 
fact to the crime in question. Held, that the 
State cannot thus impeach the character or 
credibility of a witness for the prosecution^ — 
State V. Gallo, 7. 

A non-expert cannot give his opinion as to 
the position in which a person firing a bullet 
paust have stood; when the plank pierced with 
a bullet hole was before the jury, subject to 
their inspection, and the jurors were cajpable 
of forming their own opinion as to the course 
of the bullet.—State vs, Gallo, 10. 

EXPEET TESTIMONY. 
See * * Criminal Law. " 

JUDICIAL SALES. 

Where the plaintiff ^led a third opposition 
claiming a lien and privilege on a sugar house 
and one acre of gyound on which it stood, and 
obtained an order for separate appraisement 
of said property, and the plantation was said 
as a whole without the benefit of appraisement, 
as stipulated in the mortgage and as originally 
ordered by the Court. Held, that such ap- 
praisement could have been made after the 
judicial sale; and held further, that when the 
seizing creditor offered to join plaintiff in 
making such appraisement immediately after 
the sale, and the offer was declined, and there- 
upon the purchaser deposited in the hands of 
the Sheriff an amount sufficient to satisfy plain- 
tiff 's alleged claim, the latter has no ground 
to complain that the sale was null, because 
made without previous appraisement. — ^Moresi 
V. Coleman, 11. 

Where the evidence fails to prove an alleged 
fraudulent combination and conspiracy to pre- 
vent competitive bidding at a judicial sale, an 
agreement as to the subsequent disposition of 
the property by the purchaser cannot affect the 
validity of the sale. If injured by such agree- 
ment, plaintiff can sue to annul it. — ^Moresi v. 
Coleman, 11. 



JUEISDICTION. 
See *' Appeal.'' 

LAWS., 

Act 41 of 1894, p. 45, requiring Surety Com- 
panies of other States and of foreign conutries 
to appoint an agent upon whom sendee of 
process may be made, and Act 105 of 1898, 
authorizing service to be made upon the Secre- 
tly of State, did not provide an exclusive 
but an additional mode of service. — Curtis v. 
Jordan, 1. 

LIENS. 
See "Judicial Sales." 

OPPOSITION. 

Opposition of third persbns. See ^'JudiciiU 
Sales." 

PETITORY ACTION. 
See "Actions." 

PLEADINGS AND PRACTICE. 

Service of citation upon the agent of a 
foreign corporation doing a regular business in 
this State at a permanent place of bosineBS, 
the citation being in connection with a matter 
growing out of said business; is good if the 
same service would be good as against a 
domestic corporation. — Curtis v. Jordai, 1. 

Act 41 of 1894, p. 45, requiring Surety C019- 
panies of other States and of foreign countrlea* 
to appoint an agent upon whom service of pro- 
cess may be made, and Act 105 of 1898, Author- 
izing service to be made upon the Secretary of 
State, did not provide an exclusive, but an 
additional mode of service. — Curtis vs. Jor- 
dan, 1. 

PRIVILEGE. 
See "Judicial Sales." 

RES JUDICATA. 
See "Estoppel." 

REVOCATORY AUCTION. 
See "Actions." 

SURETY COMPANIES. 
See "Corporations." 

WITNESS. 

See "Criminal Law." 



Digitized by 



Google 



\ 



LOUISIANA LAW REPORTER. 



\roi^xjis/Lis> 1. 



No. 15,667. 
EDWARD CURTIS v. R. W. JORDAN. 

IN RE EDWARD CURTIS APPLYING FOR CERTIORARI, 
OR WRIT OF REVIEW, TO THE COURT OP XP- 
PEAL, PARISH OF ORLEANS, STATE OF LOUIS- 
IANA. 

(Supreme Court of Louisiana. Dec. 4th, 1905.) 

1. When a foreign corporation conducts a 
regular business in IJiis State at a permanent 
place of business, a service of process made at 
such place of business upon its agent, in con- 
nection -with a matter growing out of said busi- 
ness, is good, if the same service would be good 
as against a domestic corporation. Act 41 of 
1894, p. 45, requiring surety companies of other 
States and of foreign countries to appoint an 
agent upon whom service of process may be 
made, and Act 105 of 1898 authorizing service 
to be made upon the Secretary of State, did not 
provide an exclusive, but an additional mode of 
service. 

Action to annul judgments rendered against 
non-resident surety companies. From a judg- 
ment by the Court of Appeal in favor of the 
companies, defendant applies for a writ of re- 
view. Writ granted and judgment of Court of 
Appeal reversed. 

McCloskey & Benedict for applicant. 
Purnell Mitchell Milner for Fidelity and De- 
posit Company of Marylar.d, respondent. 

PROVOSTY, J. The suit that gives title to 
this case, Curtis vs. R. W. Jordan, was insti- 
tuted in September, 1901. It was on a debt for 
$2,000 due for the stabling and keeping of cer- 
tain horses, A privilege was claimed on the 
horses, and they were sequestered. On the 
showing of plaintiff that tbeir keep under 
seizure would be expensive, they were ordered 
to be sold. J. H. Jordan and J. W. Jordan, the 
father and brother of the defendant, intervened 
in the suit. They enjoined the sale, and bonded 
the sequestration, and obtained possession of 
the horses, claiming to be the owners of them. 
The sureties on their injunction and forthcom- 
ing bonds were tlie American Surety Company 
of New York, and the Fidelity and Deposit 



Company of Maryland. The litigation was pro- 
tracted. It ended in a judgment maintaining 
the sequestration, and dismissing the interven- 
tions. Execution then issued upon the judg- 
ment, and it having been returned ntUla hona, 
Curtis took a rule on the said sureties on the 
forthcoming bonds to show cause why they 
should not produce the bonded horses; or, in 
default thereof, be condemned to pay the judg- 
ment. The sureties made no appearance to this 
rule, but suffered judgment to go against them, 
and then brought a suit enjoining its execution 
and asking its nullity, on the ground that it had 
been rendered without citation. This suit in 
nullity is the matter now to be considered. The 
District Court dismissed the suit, but its judg- 
ment was set aside by the Court of Appeal, and 
the matter is now before this Court on writ of 
review. 

Before proceeding to the discussion of the 
question of citation vel non, we shall dispose 
of two mil! or matters. 

The first of these matters is this. There was 
filed by the plaintiff a supplemental petition 
raising questions that pertain to the merits on 
the rule. We need hardly say that so long as 
the judgment rendered on the rule is not set 
aside, it is res adjudicata of the merits of the 
rule. 

The second of the minor matters just re- 
ferred to, as to be disposed of preliminarily, is 
this. The learned counsel for Curtis say that 
by urging other grounds- of nullity than that of 
citation, the plaintiffs have waived the ground 
of want of citation. Counsel invoke here a 
familiar doctrine; but they do so in the wrong 
connection. It is perfectly plain that an ap- 
pearance in this suit in nullity is not an ap- 
pearance in the proceeding by rule, wherein the 
judgment complained of was rendered, and, 
therefore, does not waive the want of citation 
in the rule. 

Coming then to the question of citation. Th« 
returns of the Sheriff on the citation addressed 
to the surety companies, read as follows: 

"Received Friday, January 20, 1904, and on 
the 30th day of January, 1904, at 11:25 A. 
M., I served a copy of the within rule on the 
Fidelity and Deposit Company of Maryland, 
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defendant in rule; by personal service on Ohas. 
H. Black of the firm of Warner & Black, their 
General Agent. 

"C. M. Goss, Deputy Sheriff. 
*'And on the 30th day of January, 1904, at 
11:30 A. M., I served a copy of the within rule 
on the American Surety Company of New York, 
defendant herein, by personal service on P. F. 
Pescud, its Agent. 

*'C. M. Goss, Deputy Sheriff.'' 

One of the forthcoming bonds sued on in the 
rule is signed, as follows: 

"J. W. Jordan, American Surety Company 
of New York, by A. A. Maginnis, Resident 
Vice-President. 

** Attest: Peter F. Pescud, Resident Secre- 
tary.'' 

The other forthcoming bond is signed as 
follows: 

"J. W. Jordan & Company, Fidelity and 
Deposit Company of Maryland, by P. M. Mil- 
ner, Local Director. 

"Attest: Warner & Black, General Agent." 

The evidence shows that the companies do 
business at the places where the citations were 
served, and that the persons upon whom the 
services were made are their agents. It shows 
further that the Fidelity and Deposit Company 
was cited in precisely the same manner in the 
suits of Borches vs. Fidelity and Deposit Com- 
pany of Maryland, No. 66,718 of the same 
court, and Puller vs. Fidelity and Deposit Com- 
pany of Maryland, No. 59,252 of the same 
court, and that it made no objection to that 
form of citation. And that the American 
Surety Co. was cited in precisely the same 
manner in the suit of Fee vs. American Surety 
Co., No. 67,796 of the same court, and that it 
made no objection to that form of citation. 
The evidence shows further that the Fidelity 
and Deposit Company. had theretofore appoint- 
ed the same person, Chas. H. Black, its agent, 
to receive service of citation, as appears by 
the following power of attorney, to-wit: 

**Know all men by these presents, that the 
Fidelity and Deposit Company of Maryland, a 
surety insurance company of the City of Balti- 
more, in the State of Maryland, having been 
admitted, or having applied for admission to 
transact business in the State of Louisiana, in 
conformity with the laws thereof, does hereby 
make, constitute and appoint Chas. H. Black of 

the City of New Orleans, Parish of , 

its true and lawful attorney, in and for the 
State of Louisiana, on whom all process of law, 
whether mesne or final, against said insurance 
company, may be served in any action or spe- 



cial proceedings against said Company in the 
State of Louisiana, subject to and in accord- 
ance with, all the provisions and statutes of 
laws of said State of Louisiana now in force 
and such other acts as may be hereafter passed 
amendatory thereof and supplementary thereto. 
And the said attorney is hereby duly authoried 
and, empowered, as the Agent of said Company, 
to receive and accept service of process in ail 
cases, as provided for by the lafws of the State 
of Louisiana, and such service shall be deemed 
valid personal service upon said company. This 
appointment to continue in force for the period 
of time and in the manner provided by the 
statutes of the State of Louisiana, and until 
another attorney shall be duly and regularly 
substituted. 

In witness whereof, the said company, in ac- 
cordance with a resolution of its Board of 
Directors, duly passed on the sixteenth day of 
April, A. D. 1895 (a certified copy of which 
is hereto attached), has to these presents affixed 
its corporate seal, and cause the same to be 
subscribed and attested by its President and 
Secretary at the City of Baltimore, in the State 
of Maryland, on the 12th day of December, A. 
D. 1895. 

** Edwin Warfield, President; Herman E. 
Bosler, Secretary." 

This power of attorney had been given in 
order to comply with the requirements of Act 
41 of 1894, page 45, entitled "An Act to 
authorize certain corporations to become surety 
upon bonds required to. be furnished by law, 
and prescribing the conditions upon which they 
may do so." 

Section 4 of this Act provided that **if such 
company is incorporated under the laws of any 
other State than this State, it shall, besides, 
file a power of attorney appointing some resi- 
dent of this State upon whom service of pro- 
cess can be made as required by existing laws. ' ' 

In 1898, Act 105 of that year was enacted, 
requiring that, as a condition precedent to do- 
ing business in this State, insurance companies 
of other States and of foreign countries should 
appoint the Secretary of State to receive 
service of process. Shortly after the adoption 
of this Act, the Fidelity and Deposit Company, 
actiTig under the same resolution of its Board 
of Directors, under which the power of at- 
torney had been given to Black, appointed the 
Secretary of State its agent for service of pro- 
cess. 

The Court of Appeal held tTiat Act 41 of 
1894 had been superceded by Act 105 of 1898, 
and that the power of attorney to Black, had, 
as an affect of its own terms, ceased to be ef- 
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fective — it provided expressly that it should 
* * continue in force for the period of time and 
in the manner provided by the statute of the 
State of Louisiana, and until another attorney 
shall be duly and regularly substituted." In- 
cidentally the Court of Appeal held that Act 
105 of 1898 applies to surety companies. 

We do not propose to review the latter rul- 
ing, nor that by which it was held that the 
power of attorney to Black had terminated. 
Both apparently were correct; but another 
question was submitted to the Court of Ap- 
peal upon which it did not pass, and upon 
which, in olir opinion, the decision of. the case 
should have rested. It is whether the statutes 
requiring the appointment of an agent for the 
receiving of service, or designating the Scere- 
tary of State for that purpose, must be under- 
stood as excluding every other mo we of service. 

It ought to be suflBcient to point out that the 
lai^uage of the statutes is merely permissive, 
not in any way prohibitive. That of Act 149 
of 1890 and of Act 41 of 1894, is '^upon whom 
service of process can be made. * ' That of Act 
105 of 1898 is ''upon whom process may he 
served. Saetion 1, Art. 2. But the point has 
been abur.dactly adjudicated. 

In the case of Mutual Eeserve Fund Life 
Alssociation vs. the Cleveland Woolen Mills, 82 
Fed. Eep. 508, the Circuit Court of Appeal for 
the Sixthi Circuit, interpreting an exactly 
similar statute of the State of Tennessee,- held 
the mode of service prescribed by it not to be 
exclusive. And a like conclusion was reached 
by the Court of Civil Appeal of Texas, with re- 
spect to a similar statute of the State of Texas, 
in the case of Sanker 's Union of the World vs. 
Nabors, 81 S. W. Rep. 91. See also Johnson vs. 
Hanover Fire Insurance, 15 Fed. Rep. 97; 
Lesser Cotton Company vs. Yates, 63 S. W. 
997; Green vs. Equitable Life Association, 75 
N. W. 635; Mutual Reserve Fund Life Associa- 
tion vs. Phelps, 190 U. S. 147; 47 L. Ed. 987, 
Notes. 

Concluding that service upon an agent spe- 
cially appointed under the statute, or upon the 
Secretary of State, is not the exclusive mode, 
we pass to the next question, whether the per- 
sons upon whom the services were made in the 
case, were sufficiently the agents of the surety 
companies for the service to be good. 

If the surety companies were domestic cor- 
porations, no one would doubt the sufficiency of 
the citation. It would have been made in exact 
etonformdty (with the statute regulating the 
matter, Art. 198 of the Code of Practice. 

*'When a suit is brought against a corpora- 
tion ♦ * ♦ the service must be made aa 



follows. In suits against civil corporations 
* * * on their President in person, or at their 
office, if they hold such in permanence, by de- 
livery to some of their agents. ' ' 

Each of these companies has a permanent 
business oMce, with its sign over the door, re- 
citing that the person upon whom the service 
was made is its agent. Under the circum- 
stances, €he inference is that this agent is fully 
authorized to receive process, and that infer- 
ence is materially strengthened by the fact that 
in other cases such service was not demurred 
to ; But .if it were granted that the agent was 
without special authority to receive process, 
would the service be any the less effective on 
that account. We think not. Such 'a service 
would be admittedly good on a domestic cor- 
poration, and fortiori ought to be good on a 
non-domestic corporation. 

For this proposition fhe cases cited herein- 
above afford ample authority. 

In the case of Gravely vs. Southern Ice Man- 
ufacturing Company, 47 An. 389^ this Court 
said : 

CSyllabus) **Any service which would be 
sufficient, as against a" domestic corporation, 
may be authorized by the statute of a State to 
commence an action against a foreign or non- 
resident corporation. ' ' 

In the case of 82 Fed, Rep. 508, the Court 
said : 

**It was not the purpose of that provision to 
p event such corporation from being served with 
process in the ordinary way, where they have a 
resident agent, but to provide an additional 
mode of obtaining jurisdiction which might 
be available if such company had no resident 
agent. The plea in abatement was properly 
overruled. ' ' 

In the case of Johnson vs. Hanover Fire In- 
surance Company, 15 Fed. Rep. 97 U. S. Cir- 
cuit ( oiirL for North District of Illinois, held 
as follows: 

Syllabus. — ** Where by the statutes of the 
State where suit is brought, no insurance com- 
pany existing under the laws of another" State 
is allowed to transact business in the State 
until such company shall, first duly appoint an 
attorney in said State, on whom process of law 
can be served, it was held that such statute did 
not preclude the service of such process upon 
any other agent of such foreign corporation 
transacting the business of the corporation in 
that State, and that the provisions of the 
statute of Illinois, regulating the service of 
legal process upon corporations was not con- 
fined to domestic corporations, but applied alike 
to all foreign corporations h'aving agents for 
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the transaction of its business in that State/' 

In tlhe text of the opinion, the Court obse;rved 
as follows: 

* * The construction contended for by the de- 
fendant would give foreign insurance com- 
panies an advantage in this State over home 
or domestic .corporations by requiring that 
service of process could only be made upon 
a single individual representing the foreign 
company, while tl^e domestic company could 
be reached by service * ' upon any agent ' ' found 
within the county or district, in the absence of 
the president or other superior officers. I cannot 
believe that the Legislature intended' to give 
foreign companies any such adv^tUtage, but 
rather intended that the company should be 
required to appoint an agent in such manner 
as to estop it from, denying or questioning 
the validity of a service when made on him, 
leaving it for suitors to make their election 
whether they would serve the agent thus ap- 
pointed, or take the risk of proving the agency 
of any other agent upon whom service might 
be obtained." 

Our conclusion is, that service upon the 
surety companies was good and lihat the judg- 
ment of the Court of Appeal js erroneous. 

It is, therefore, ordered adjudged and de- 
creed that the judgment of the Court of A'ppeal 
in this case be set aside and the judgment of 
the District Court be reinstated. 

The costs of appeal and of this Court to be 
paid by appellants. 
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STATE OF LOUISIANA v. JIM GALLO. 

(Supreme Court of Louisiana. Dec. 4th, 1905.) 

On the trial of defendant for murder, a wit- 
ness for the State having, in the course of his 
examination, stated that a few hours before the 
killing, the deaceased had cursed the mother 
and sister of the accused, in the latter 's pres- 
ence, the District Attorney offered to prove, for 
the avowed purpose of impeaching the credi- 
bility of the witness, that he was charged on 
affidavit as" being an accessory before the fact 
to the crime in question, and the Court ad- 
mitted the evidence over defendant 's objection . 
Eeld, that the State cannot thus impeach the 
character or credibility of a witness for the 
prosecution; and that, therefore, the verdict 
and sentence should be set aside and the case 
remanded. 

Appeal from the Twenty-Eighth Judicial Dis- 
tice, Parish of Jefferson; Gaudet, Judge. 

Defendant was convicted of murder and ap- 
peals. Eeversed. 



Walter Guion, Attorney General, and L. H. 
Marrero, Jr., District Attorney (Lewis Guion, 
of counsel), for plaintiff, appellee. 

F. A. Middleton and P. E. Edrington, for 
defendant^ appellant. 

LAND, J. Defendant was indicted for the 
murder of Vatuone Giovanni, on March 26thy 
1905; was tried in the May following; was 
found guilty without capital punishment, and 
was sentenced at hard labor for the term of 
bis natural life. Defendant appealed, and for 
reversal of the verdict and sentence relies on 
a number of bills of exception, which will be 
considered so far as may be found necessary 
and in the order of importance. • 

Bill No. 3. 

The State called one Peter" Busilachi to 
the stand, and the witness was examined, cross- 
examined and re-examined. On one of these 
examinations the witness testified that about 
three hours before the shooting he heard a 
violent quarrel between the accused and the 
deceased, in the course of which the deceased 
cursed the mother and sister of the accused. 
Thereupon, the District Attorney expressed sur- 
prise and was permitted by the Court to lay the 
foundation for corutradicting the witness. In 
his answers, the witness admitted that he had 
previously stated to the District Attorney that 
the deceased and the accused were good friends, 
and that the witness had never known them 
to quarrel, but that '*he had forgotten to tell 
the District Attorney that the accused and 
the deceased tad had a quarrel." Thereupon, 
the District Attorney attempted to impeach 
the witness by asking him if he was not charged 
with being an accessory before the fact to 
the murder m question, and by offering in evi- 
dence an affidavit made on the day before the 
trial, charging the witness as an accessory 
to the crime. Defendant's counsel objected to 
both questions and affidavit offered for the 
purpose of impeaching the witness. .We infer 
from the Per Curiem of the Judge that the 
question was ruled out because the testimony 
of the witness was not the best evidence of the 
fact sought to be elicited. The note of evi- 
dence, however, states that the objection to the 
question was overruled, the reasons assigned 
being as follows, viz: "The purpose of the 
question being simply to impeach the witness 
on the stand." There can be no doubt, how- 
ever, that the affidavit was offered and re- 
ceived in evidence for the purpose of impeach- 
ing the credibility of the witness." 

In State vs. Vickers, 47 Leu An. 1574, this 
Court, in a well considered opinion, dting 
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numerous authorities, held that the State can 
not impeach witnesses for the prosecution, and 
that if the sole effect of an interrogation is 
to discredit a witness, such evidence is not 
admissible. This undoubtedly is the general 
rule of law, and as it is admitted that the 
«oZe purpose was to dii'ectly mipeach the credi- 
bility of the witness, it is unnecessary to con- 
sider iShe question of indirect impeachment re- 
sulting from contradiction by other witnesses.- 
It is patent that the object was to show that 
Xhe witness was unworthy of belief, because 
charged as an accessory to the murder. 

Wigmore, in his recent philosophical work on 
evidence, while assailing the accepted reasons 
for the general rule that **the party is bound 
by his witness' statements,*' says: *'lt has 
never been doubted that one effect of the 
rule is to exclude evidence of the witness' char- 
acter; this much is clearly forbidden, what- 
ever policy we accept as the support of the 
rule." Wigmore on Evidence, Vol.^, 900. 

Counsel representing the 'prosecuition cite 
State vs. Mugeon, 50 Vt. 335, and State vs. 
Harrison, 66 Vt. 523, as holding that the gen- 
eral rule that a party cannot impeach the char- 
acter of tis own witness does not. apply to 
tl^e State in criminal cases. * i 

We are not prepared to overrule our own 
and the general jurisprudence on this sub- 
ject. If the abolition of the time honored 
rule is desirable, application should be made 
to the legislative department of the govern- 
ment. 

If the District Attorney, knowing that he 
had caused the witness to be charged as an 
accessory to the crime, used him for the pur- 
pose of convicting the accused, on every 
principle of fairness, he should not be per- 
mitted to impeach the credibility of the wit- 
ness, because a part of his testimony was 
favorable to the defendant. The witness ad- 
mitted tliat he had made contradictory state- 
ments, and there the matter sihould have er.ded. 
The defendant relied on his plea of self a«»- 
fense, and his' tstimony that the deceased was 
the aggressor was to some extent corroborated 
by the statements of the witness for the prose- 
cution. 

We regret to say that the ruling of the trial 
Judge was in clear conflict with the juris- 
prudence of this State, and Ihis error necessi- 
tates a reversal of the verdict ana sentence. 
We take this occasion to remark that it is a 
safe rule for trial Judges to give the prisoner 
the benefit of the doubt on all disputed ques- 
tions of law arising during the progress of 
the trial. 



Bill No. 1. 



A plank pierced with a bullet hole was be- 
fore the' jury, subject' to their iiispection, and 
the jurors were capable of forming their own 
opinion as to the course of the bullet, yet a 
non-expert was called by the prosecution to 
give his opinion as to the position in which 
the person firing the shot must have stood. 
Defendant objected to the testimony, and we 
think that it should have been excluded, but 
are not prepared to say that the error was 
prejudicial to the accused. 

Bill No. 2. 
This exception was taken to a side remark 
made by tlhe Judge to the Sheriff, in the pres- 
ence of the jury, tending to reflect on the 
nationality of the accused. The Judge states 
that the remark was jiot intended for the jury 
and he doubts whether it was heard by the 
members of the jury. His Per Curiam shows 
that he charged the jury to disregard such re- 
marks, and not to permit them to prejudice 
the accused. The incident was unfortunate, to 
say the least of it, but as the Judge realized 
his error and endeavored to efface its effeot, 
if any, on the jury, we have no reason to be- 
lieve that it wiU be repeated on another trial. 

Bills No. 4 and No. 5. 

These exceptions relate to testimony elicited 
on objection made, as stated in Bill No. 3, and 
need not be considered. 

Bill No. 6. 

This exception was taken to the refusal of 
the Judge to permit evidence tending to show 
the bad character of the deceased for peace 
and quiet. The Judge assigns as a reason that 
there was no sufficient evidence to prove an 
overt act on the part of the deceased at the 
time of the homicide. In his Per Curifim tht 
Judge states that there was no proof of an 
overt act, beyond the testimony of the ac- 
cused, which was contradicted by all the 
physical facts surrounding the homicide. Aa 
the case will be tried again, no useful pur- 
pose would be subserved by reviewing the evi- 
dence. See State vs. Golden, 113 La. 791, as 
to the rule of law in such cases and its limita- 
tions. 

Bill No. 7. 

This exception was taken to the following 
remarks of the District Attorney in his argu- 
ment to the jury: **I have investigated the 
case thoroughly, and I tell you that Jim Gallo 
is guilty of murder." It appears that the 
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District Attorney had testified as a mtness as 
to investigations made bv him, and expressed 
his belief of the guilt of the accused as aris- 
ing from such investigations. The prosecuting 
officer has the right to press upon the jury any 
view of the case arising from the evidence. 
State vs. Johnson, 48 La. An, 87. There is no 
merit in this bill. 

It is, therefore, ordered that the verdict and 
■entence appealed from be annulled, avoided 
and reversed, and that this case be remanded 
for further proceedings according to law. 



No. 15,590. 
ANTOINE MORESI v. C. 



W. COLEMAN 



V. 

et. als. 
(Supreme Court of Louisiana. Dec. 4th, 1905.) 
Motion to Dismiss. 
A suit by a judgment creditor to annul a 
judicial sale of a plantation, on the ground that 
it was made without appraisement, and on ih« 
further ground of a fraudulent combination to 
prevent competition in bids, is not a revocatory 
action, but is petitory in character, and the 
value of the property is the test of appellate 
jurisdiction. 

* On the Merits . 

Where the plaintiff filed a third opposition 
claiming a lien and privilege on a sugar house 
and one acre of ground on which it stood, 
and obtained ah order for a separate appraise- 
ment of said property, and the plantation was 
sold as a whole without the benefit of appraise- 
ment, as stipulated in the mortgage and as 
originally ordered by the Court. Held, that 
such appraisement could have been made after 
the judicial sale; and held further, that, when 
the seizing creditor offered to join plaintiff in 
making such appraisement immediately after 
the sale, and the offer was declined, and there- 
upon the purchaser deposited in the hands of 
the Sheriff an amount sufficient to satisfy 
plaintiff's alleged claim, the latter has no 
ground to complain that the sale was null, be- 
cause made without previous appraisepient. 

2. Where the evidence fails to prove an al- 
leged fraudulent combination and conspiracy to 
prevent competitive bidding at a judicial sale, 
an agreement as to the subsequent disposition 
•f the property by the purchaser cannot affect 
the validity of the sale. If injured by such 
agreement, plaintiff can sue to annul it. 

Appeal from Twenty-Third Judicial District 
Court, Parish of St. Mary; Allen, Judge. 

Suit to annul a judicial sale. From a judg- 
ment in favor of defendant, plaintiff appeals. 
AJ&rmed. 

I^oster, Milling, Godchaux & Sanders and 
Walter Gates, for plaintiff, appellee; Charles 
Frank Borah, for defendant, appellee. 

LAND, J. This suit was instituted for the 
purpose of having a judicial sale of the "A!nna 



Plantation'' decreed null and void and of no 
effect. Plaintiff, in his original petition, al- 
leged that he was a creditor of the owners 
to fhe amount of $1,006 :>♦:, and had a recorded 
privilege, as a furnisher of materials and sup- 
plies, on the sugar house, machinery and one 
acre of ground upon which the same was sit- 
uated, forming a part of said plantation; that 
petitioner intervenea in the foreclosure pro- 
ceedings in suit of C. W. Coleman vs. Susan 
Delaune et als., and prayed for an order direct- 
ing a sephxate appraisement of the property 
on which his privilege rested, and that the 
proceeds of the sale be held by the Sheriff 
until the further orders of the Court, and 
that said order was- granted by the District 
Judge; that notwithstanding said order, the 
said plantation was sold as an entirety to one 
Jules Bloch, for $10,000, which was about one- 
fifth of the real value of the same; and that 
thereby plaintiff was defrauded of his just 
rights anii privileges. The petition alleged 
that the sale made under the circumstance de- 
tailed was illegal, null and void, and should 
be set aside; and prayed for citation to the 
seizing creditor, the purchaser, the Sheriff 
and the owners of the plantation. 

Defendants Coleman and Bloch filed an Ex- 
ception of no cause of action, and subsequently 
reserving the benefit of their exception, an- 
swered. Tliey admitted in their answer that 
an appraisement was ordered, as alleged by 
plaintiff; that the plantation ^as sold as a 
whole, without any appraisement of the sugar 
house, etc., as ordered by the Court, but averred 
tliat plaintiff was in fault in not seeing that 
the property was separately appraised and 
sold. Defendant further averred that soon 
after the date of the said sale they proposed 
to plaintiff* to have the appraisement made 
as ordered and to deposit with the Sheriff 
funds sufficient to pay plaintiff's entire claim 
should the Court hold that he %as entitled to 
judgment on his opposition. 

Defendants futher averred that plaintiff, hav- 
ing Ijeen offered a separate appraisement, and 
the Sheriff holding funds to pay his claim, 
if any he had, is without interest to demand 
the annulment of the sale. Defendants fur- 
ther averred that plaintiff having intervened 
in the proceedings and asked to be paid out 
of the proceeds of the sale, is estopped to de- 
mand ifs nullity. The answer further averred 
that plaintiff had no privilege on any part of 
said plantation and was not entitled to a sep- 
arate appraisement and sale, becanse hii 
original claim was not sworn to and recorded 
according to law, and further, because it wai 
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prescribed at the time it w^ merged into 
judgment. 

Plaintiff filed an amended petition charging 
collusion between the seizing creditor, the pur- 
chaser and the father of the owners of the 
plantation, and alleging that the latter caused 
the mortgage to be executed, under which 
fhe property was sold, and procured the fore- 
closure of said mortgage for the sole purpose 
of divesting the ownership of his children and 
plac:ng the ownership in the name of his pres- 
ent wife. The petition further charged that 
the purchaser was a party interposed with 
the view of passing title to Mrs. Shaffer, who 
had a short time previously secured a juMgment 
of separation of property, which was a part 
of the fraudulent scheme. 

The petition further alleged that the prop- 
erty was offered without appraisement, at a 
time' no one was present to bid on the same, 
and that Jules Bloch bid it in at the price 
of $10,000; that the property was worth five 
times the amount of said bid; thg,t the sugar 
house alone could not be erected for less than 
$35,000 or $40,000; and that the plaintiff 
was ready to pay $10,000 for the sugar house 
and remove the same from the plantation. 

The amended petition finally charged that 
the property is worth an amount sufficient, if 
appraised and sold according to the directions 
of the Court, to pay the debt under which 
it was foreclosed, to discharge the debt due 
plaintiff, and leave a large surplus. 

Plaintiff died pendente lite, and his widow 
in community and children were made parties. 
A second amended petition was filed, alleg- 
ing a combination aind agreement /between 
the seiziEg creditor, Coleman, Jules Bloch and 
Mrs. Shaffer and her husabnd, that there' 
should be no contest in the bidding, upon 
condition that the seizing creditor should be 
paid the full ^mount of his claim, it mattered 
not what the*" property brought, and that such 
combination and agreement rendered the sale 
void and worked great injury to plaintiffs 
and other creditors. 

On final hearing, the exception of no cause 
of action was overruled as having no applica- 
tion in this case, but belonging properly to 
the intervention and third opposition filed 
by plaintiff in the foreclosure suit; and on 
the "merits, plaintiff's action was dismissed. 
Plaintiff appealed. 

In this Court, Coleman^ Shaffer and Bloch 
filed a motion to dismiss the appeal for want of 
jurisdiction rations materiae. The same three 
aefendants filed an answer to the appeal, pray- 
ing that the judgment be amended by sustain- 



ing the exception of no cause of action and 
by allowing the evidence offered and tending 
to show want of registry of the privilege 
claimed by plaintiff. The judgment debtors, 
most of whom were majors, made no appear- 
ance in the lower court. We assume that as t© 
them issue was joined by default. 

Motion to Dismiss. 
Plaintiff's action to annul the judicial sale 
is not the revocatory action, technically so 
called, which presupposes a conveyance by 
the debtor in fraud of creditors. Logan vs. 
Herbert, 30 La. An. 733. Such a suit is in 
the nature of a petitory action. Spencer vs. 
Goodman & Bradfield, 33 La. An. 898. Ac- 
cording to the doctrine enunciated in those 
cases, plaintiffs are exercising the rights and 
actions of their debtors, and the character 
of the action must be viewd from that stand- 
point. If the judicial sale should be annulled, 
the title of the purchaser will be divested in 
toto, and consequently, the ownership of the 
entire plantation will be re-invested in the 
judgment debtors. Hence, the value of the 
plantation is the matter in dispute. The 
motion to dismiss is, therefore, overruled. 

On the Merits. 

On March 2nd, 1903, a writ of seizure and 
sale issued in the suit of C. W. Coleman vs. 
Susan Delaune et als., commanding the Sheriff 
to seize and sell the **Anna Plantation," with 
the sugar house, farming implements and all 
other buildings and improvements thereon, for 
cash, without the benefit of appraisement, to 
pay and satisfy a mortgage note for $8000, 
with interest, attorney fees and costs. 

The seizure was made and the sale adver- 
tised, pursuant to the writ, when, on March 
6th, 1903, Antoine Moresi filed a third op- 
position in the executory proceedings, claim- 
ing a lien and privilege, superior in rank to 
that of the seizing creditor, upon the sugar 
house, machinery and one acre of ground upon 
which the same was situated. This lien and 
privilege was claimed under an alleged judg- 
ment for $1,006.56, rendered on February 
9th, 1903, against defendants in execution, and 
recognizing third opponent 's privilege as of date 
August 6th, 1898, by virtue of its recordation. 

Opponent prayed, for an order for a separate 
appraisement of the property on which he 
claimed a privilege, and that the Sheriff 
'*be ordered to retain in his hands the pro- 
ceeds of said sale or a sufficient: amount thereof 
to satisfy petitioner's claim of One thousand 
and Six and 56/100 Dollars, With five 
per cent, per annum interest from August the 
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sixth, 1898, together with costs/' The order 
issued as prayed for. It is to be noted there 
was no prayer or order that the sugar house, 
etc., be sold separately. 

In August, 1903, the plantation was sold for 
cash without the benefit of appraisement, pur- 
suant to the original order of the Court, and 
was adjudicated to Jules Bloch at the price 
of $10,000, the amount of his bid. The sugar 
house was not separately appraised, but the 
return of the Sheriff shows that he retained 
in his hands the sum of $1,261.40 to satisfy 
the claim of the third opponent. The evidence 
Shows that soon after the sale, the attorney 
for the purchaser and other parties in in- 
terest, offered to have the sugar house, etc., 
appraised, but that this offer was declined by 
plaintiff, and thereupon the purchaser deposited 
with the Sheriff the amount above stated to 
await the further orders of the Court. In a 
similar case this Court, in a well considered 
opinion, held that such appraisement may be 
made after the sale. Succession of Lenel, 34 
La. An. 868. Hence, plaintiff's remedy was 
not by suit to annul the sale, but by an ap- 
plication for a separate appraisement. - 

It is apparent, we think, that plaintiff's 
counsel realized the weakness of this ground 
of nullity, and therefore amended his plead- 
ings JBO as to raise other issues. It is not 
shown that the failure of the Sheriff to make 
the appraisement was attributable to defend- 
ants herein. In our view, such appraisement 
prior to the sale was not required, and is, 
therefore, not material to the issues in con- 
troversy. It is only on the theory that plain- 
tiff has no privilege against third persons, and 
therefore no right to the funds retained by 
the Sheriff, that it can be maintained that 
he has any intent to annul the judicial sale in 
question. The plaintiff, as a judgment ceditor, 
Holding a judicial mortgage on the property, 
kas an interest to annul the sale on the grounds 
of fraud set forth in his amended petition. 
We take it that it is incumbent on him to 
establish with reasonable certainty the fraudu- 
lent combination alleged and to prove that 
as a result of the same he was injured in his 
rights as a creditor. His third opposition 
necessarily admits the validity of the pro- 
ceedings prior to the sale, and the right of 
Coleman to have the property sold without 
the benefit of appraisement. Plaintiff was 
not present -at the offering. It is not shown 
that any third person was deterred from bid- 
ding, or that any of the mortgage creditors, 
except Shaffer, had any desire to purchase 
the property. 



All of the evidence as to this alleged com- 
bination is contained in the testimony of C. 
Jt\ Borat, attorney for defendants. Jules 
iHoch was interested in the property to the 
extent of about One Thousand dollars. Cole 
man and Baldwin were the holders of mort- 
gage notes, and Borah told them that he had 
arranged with Bloch to buy in the property 
at a price sufficient to pay their claims. These 
creditors were satisfied with this assurance 
of Borah, who had b'^en their legal adviser in 
the matter of their puri^.hase of the mortgage 
notes. 

A Mr. Hanson had also a mortgage claim 
against the place, and Bloch agreed to satisfy 
it by a transfer of the merchantable timber 
thereon. Bloch also agreed with Shaffer to 
convey the property to Mrs. Shaffer, less the 
timber thereon necessary to satisfy the Han- 
son claim. On the day of sale Bloch was the 
only bidder, and the plantation was adjudicated 
to him at the price of Ten Thousand Dollars. 
He carried .out the agreeipent with the other 
creditors in good faith. He paid off all the 
special mortgages prior in rank to the mort- 
gages held by Shaffer, at a cost of about $18,- 
000, and conveyed the timber to Hnnson in 
satisfaction of his clailn. Bloch then con- 
veyed the property to Mrs. Shaffer for $18,000, 
payable on terms of credit, and her husban-J 
cancelled all the mortgages ho held .igaiust 
the plantation. 

The evidence is somewhat confused, but we 
infer from Borah's testimony that the aggre- 
gate of the recorded mortgages priming the 
judicial mortgage of plaintiff amounifed to 
about Forty Thousand Dollars. Plaintiff could 
expect nothing unless the property brought a 
price exceeding the aggregote amount of prior 
mortgages. We do not think tfiit the arrange- 
ment referred to can be construed as an under- 
taking to prevent competitive Aidding on the 
property. Shaffer was the on^ creditor who 
desired to purchase, and there was nothing 
done to deter the public from bidding. 

The disposition made of the property by 
the purchaser, pursuant to agreement with a 
mortgage creditor, cannot affect the validity of 
the judicial sale made under a valid mortgage 
and in accordance with its terms. Even such 
an agreement between, the seizing creditor and 
the debtor is valid. Amato vs. Ermann & Cahn, 
47 La. An. 967; Davis vs. Citizens' Bank, 39 
La. An. 523. 

The evidence fails to prove the alleged 
fraudulent combination and conspiracy to de- 
fraud the plaintiff. ^ 

Judgment affirmed. Behearing refused. 
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